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CHARACTERISTICS OF CAPITAL LOSSES 
AND OUTGOINGS 


Expenditure made in the acquisition of a fixed capital asset 
is a capital expense a deduction of which is denied under s. 51 (1) 
of the Commonwealth Act (Robert Addie & Sons Collieries Ltd. v. 
I.R. Comrs. (1924), 8 T.C. 671, at p. 677). So also are outgoings 
which produce an advantage of a permanent and enduring nature, 
but such advantage must be analagous to an asset (British Insulated 
and Helsby Cables Ltd. v.. Atherton (1925), 10 T.C. 155, per Lord 
Cave, L.C., at p. 192). Again, an outgoing which has the purpose 
and effect of improving an existing asset is a capital expense (Anglo- 
Persian Oil Co. Ltd. v. Dale, [1932] 1 K.B. 124, per Lawrence, L.J., 
at p. 141). 

The following are examples of such assets, advantages or improve- 
ments taken from the many and ever-increasing decisions on the 
subject : 

Acquisition of an asset (Herring v. F.C. of T. (1946) 3 
A.I.T.R. 325 (cost of constructing road); Ounsworth v. 
Vickers Ltd. (1915), 6 T.C. 671 (cost of dredging a 
channel to a shipbuilding works and constructing a deep- 
water berth there); London Bank of Mexico and South 
America v. Apthorpe (1891) 3 T.C. 143 (cost of acquiring 
concessions) ; Royal Insurance Co. v. Watson (1897), 3 
T.C. 500 (lump sum payment under vending agreement to 
employee of former company whose business had been 
acquired) ). N.B.: The cost of defending the taxpayer’s 
title to business premises has been held to be deductible 
(Southern v. Borax Consolidated Ltd. (1940), 23 T.C. 
597); so also a deduction has been allowed of costs in- 
curred by the user of an expired patent in opposing a 
petition for the extension of the patent (Hallstroms Pty. 
Lid. v. F.C. of T. (1946), 3 A.I.T.R. 436). 

Expenditure in acquiring or enlarging goodwill (Associated 
Newspapers Ltd. v. F.C. of T.; Sun Newspaper Ltd. v. 
Same (1938) 1 A.I.T.R. 403 (sum paid to prevent publi- 
cation of competitive newspaper) ; In re Income Tax Acts; 
ex parte A.B. (1898), 24 V.L.R. 337 (seat on a stock ex- 
change) ; In re Income Tax (1902), 28 V.L.R. 431 (medical 
practice) ; 7.R. Comrs v. Ramsay (1935), 20 T.C. 79 (den- 
tal practice) ; United Steel Companies Ltd. v. Cullington 
(1939), 23 T.C. 71 (sum paid to secure customers) ; 
Collins v. Adamson (Joseph) & Co. (1937), 21 T.C. 400 
(expenditure on rival business in order to close it) ; Smith 
(John) & Son v. Moore (1921), 12 T.C. 266 (cost of 
acquiring unexecuted contracts)). N.B.: Section 88 (1) 
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provides for a sinking fund deduction in the case of con- 
sideration paid for local goodwill, i.e., attached to or con- 
nected with land, a lease of which is granted, assigned or 
surrendered. 


Premiums paid for a lease (McTaggart v. Strump (1925), 10 


T.C. 17). N.B.: Under the Commonwealth Act, s. 88, a 
sinking fund deduction is allowed in respect of premiums 
paid for the lease of land, premises or machinery used for 
the purpose of producing assessable income. 


Conversion of premises, (Lothian Chemical Co. Ltd. v. Rogers 


(1926) 11 T.C. 508). 


Fitting up new shops (Eastmans Ltd. v. Shaw (1928), 14 T.C. 


218 (excess of cost of fittings at new shop over price 
obtained for fittings of old shop); Hyam v. I.R. Comrs. 
(1929), 14 T.C. 479; Smith v. Westinghouse Brake Co. 
(1888), 2 T.C. 357 (re-opening disused factory on a smaller 
scale) ). 


Repayment by tenant of cost of improvements incurred by 


landlord (Ainley v. Edens (1935), 19 T.C. 303); Yearly 
payments made by district council to colliery company to 
recoup latter’s expenditure on buildings, plant, etc., for 
water supply undertaking (Coalville Urban District Coun- 
cil v. Boyce (1934), 18 T.C. 655). And see A.P.A. Fixed 
Trust Co. Ltd. v. F.C. of T. (1948), 4 A.I.T.R. 105, where 
it was held that such recoupment was a capital receipt in 
the hands of the landlord; and Boyce v. Whitwick Colliery 
Co. Ltd. (1934), 18 T.C. 655, where the amounts referred 
to in the Coalville Council case, supra, were held to be 
capital receipts). 


Cost of removal to new premises (Granite Supply Association 


Ltd. v. Kitton (1905), 5 T.C. 168). 


Cost of improving assets (Law Shipping Co. Ltd. v. IR. 


Comrs. (1924) 12 T.C. 621 (cost of putting a newly 
acquired ship into repair); 7.R. Comrs. v. Granite City 
Steamship Co. Ltd. (1927), 13 T.C. 1 (cost of repairing 
ship returned by enemy in damaged condition) ; Margrett 
v. Lowestoft Water & Gas Co. (1935), 19 T.C. 481 (re- 
placing an old reservoir by a new one). These items 
should be contrasted with the following which were held 
to be allowable deductions: Dumbarton Harbour Board v. 
Cox (1919), 7 T.C. 147 (cost of dredging out silt so as to 
maintain access to harbour); Whelan v. Dover Harbour 
Board (1934), 18 T.C. 555 (cost of raising ship sunk at 
mouth of harbour). 


Cost of improvement to the permanent way of a railway or 
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tramway (Highland Railway Co. v. Balderston (1889), 
2 T.C. 485 (cost of replacing railway lines so as to bring 
standard of railway up to that of a main-line railway) ; 
London County Council v. Edwards (1909), 5 T.C. 383 
(cost of replacement of horse-tramway lines by those for 
electric trams) ; The Rhodesia Railways Ltd. & Ors. v. C. 
of T. (8S. Rhodesia) (1925), 1 S.Af.T.C. 133 (cost of devi- 
ations) ). On the other hand, the cost of replacing worn- 
out railway lines by new ones on an extensive scale was 
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held to be a deductible repair (The Rhodesia Railways 
Ltd. v. Bechuanaland Protectorate Income Taz Collector, 
[1933] A.C. 368). 

Financial expenditure and reserves (Archibald Thompson, 
Black & Co. Lid. v. Batty (1919), 7 T.C. 158 (costs of 
application for reduction of capital); Small v. Easson 
(1920), 12 T.C. 351 (expenses of transfer of mortgage) ; 
Montreal Coke and Manufacturing Co. v. Minister of 
National Revenue, [1944] 1 All E.R. 743 (expenses of 
repaying existing loan and re-borrowing on more advan- 
tageous terms); Lowry v. Consolidated African Selected 
Trust Ltd. (1940), 23 T.C. 259 (difference between par 
and market value of shares allotted to an employee) ; City 
of Dublin Steam Packet Co. v. O’Brien (1912), 6 T.C. 101 
(compulsory payment to sinking fund for repayment of 
mortgage debt). For other cases of reserves, see Forder v. 
Handyside (1876), 1 T.C. 65 (to replace buildings, ete.) ; 
I.R. v. Western Steamship Co. Ltd., [1907] S.C. 1005 (for 
loss of ship) ; Whimster & Co. v. I.R. Comrs. (1926), 12 T.C. 
813; Edward Collins & Sons Ltd. v. I1.R. Comrs. (1925), 
12 T.C. 773 (anticipated losses) ). N.B.: Section 67 makes 
provision for a sinking fund deduction in respect of ex- 
penses of borrowing. 

The foregoing examples illustrate the proposition that where 
expenditure is made with a view to bringing into existence an asset, 
there is good reason, in the absence of special circumstanges, for 
treating such expenditure as capital (Atherton v. British Insulated 
and Helsby Cables Ltd. (1925), 10 T.C. 155, at pp. 192-3). Broadly 
speaking, outlay is deemed to be capital when it is made for the 
initiation of a business, for the extension of a business, or for a sub- 
stantial replacement of equipment (J.R. Comrs. v. The Granite City 
Steamship Co. Ltd. (1927), 13 T.C. 1, at p. 14, and see St. Andrew’s 
Hospital, Northampton v. Shearsmith (1887), 2 T.C. 219). 

A taxpayer can make a capital expenditure upon the land of a 
third party—it is none the less a capital expenditure (Boyce Vv. 
Whitwick Colliery Co. Ltd. (1934), 18 T.C. 655, at pp. 685, 690). 
For an example, see Ounsworth v. Vickers Ltd. (1915), 6 T.C. 671 
(channel dredging). 

Not only outgoings but losses of capital or of a capital nature 
are not allowable deductions. The following are examples of capital 
losses : 

Cost of unsuccessful applications for licences for hotel 
premises (Southwell v. Savill Bros. Ltd. (1901), 4 T.C. 
430). 

Amount paid to cancel a contract for the purchase of an 
asset (‘‘Countess Warwick’’ Steamship Co. Ltd. v. Ogg 
(1924), 8 T.C. 652). 

Loss on realization of shares (Stott v. Hoddinott (1916), 
7 T.C. 85 (shares taken up to secure contracts) ; 
M. Jacobs Young & Co. Ltd. v. Harris (1926), 11 T.C. 
221; Baker v. Mabie Todd & Co. Ltd. (1927), 13 T.C. 
235 (capital invested in subsidiaries) ). 

Loss arising out of loans (Henderson v, Meade-King, Robin- 
son & Co. Ltd. (1938), 22 T.C. 97 (loan made for pur- 
pose of obtaining continuance of selling agency)). N.B.: 


Supplement to The Australian Accountant—Apri, 1950 





CURRENT TAXATION April, 1950 





Section 63 (1)(b) grants a deduction of bad debts in 
respect of money lent in the ordinary course of business 
of the lending of money by a taxpayer who carries on 
that business. 

Wasting assets: Expenditure incurred in acquiring wasting 
assets by purchase or lease or in developing those assets 
is not an allowable deduction in the absence of a specific 
provision to the contrary; examples of wasting assets are 
mines (Coltness Iron Co. v. Black (1881) 1 T.C. 287 
(cost of pits); Alianza Co. Ltd. v. Bell (1905), 5 T.C. 
172 (deposits yielding nitrates) ; Hughes v. British Bur- 
mah Petroleum Co. Ltd. (1932), 17 T.C. 286 (oil wells) ; 
Bonner v. Bassett Mines Ltd. (1912), 6 T.C. 146 (deep- 
ening a shaft); United Collieries Ltd. v. I.R. Comrs. 
(1930), 12 T.C. 1248 (dewatering) ; Stratford v. Mole & 
Lea (1941), 24 T.C. 20 (quarries, sand and gravel pits) ; 
Kauri Timber Co. Ltd. v. C. of T. (N.Z.), [1913] A.C. 
771 (land with standing timber). N.B.: Under s. 88 a 
sinking fund deduction is granted in the case of a pre- 
mium paid on the grant or assignment of a lease. Under 
Division 10 (ss. 122-124), provision is made for deduc- 
tion of exploration, prospecting and developmental ex- 
penses in respect of mining properties. A deduction is 
allowed under s. 69 of the cost of timber felled upon 
acquired land and under s. 70 of the cost of timber felled 
under right. 

In the two last cited cases, the capital expenditure was incurred 
in acquiring land or an interest in land, and expenditure so incurred 
is of a capital nature. On the other hand, expenditure incurred in 
the purchase of trading stock is deemed not to be an outgoing of 
capital or of a capital nature (s. 51 (2)). Instances of the purchase 
of trading stock are: Golden Horse Shoe (New) Ltd. v. Thurgood 
(1933) 18 T.C. 280 (acquisition of dumps of ‘‘tailings’’) ; Mohanlal 
Hargovind of Jubbulpore v. Comr. of Inc. Tax, Central Provinces 
and Berar, Nagpur [1949] 2 All E.R. 652 (sums payable under 
contract to collect and remove leaves from forests) The last- 
mentioned case is cited in detail below. 

Sufficient has been said to illustrate the difficulty of laying 
down some sort of principle for determining whether expenditure is 
of an income or capital nature and in particular whether annual 
payments are income or capital. There is only one safe conclusion— 
one has to look at the facts in each case (Boyce v. Whitwick Colliery 
Co. Ltd. (1934), 18 T.C. 655). Again, expenditure which is deduc- 
tible if incurred by the owner of one business may be capital expen- 
diture if incurred by the owner of a different business (Law Ship- 
ping Co. Ltd. v. IR. Comrs. (1923), 12 T.C. 621, at pp. 627-8), and 
vice versa (Union Bank of Australia Ltd. v. C. of T. (N.Z.), [1920] 
N.Z.L.R. 649). 


SUMS PAID UNDER CONTRACTS TO COLLECT AND 
REMOVE LEAVES FROM FORESTS 


The taxpayers, a firm of cigarette manufacturers, entered into 
short-term contracts with the owners of forests in India with the 
object wholly and exclusively of supplying themselves with raw 
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material for the purpose of their business by enabling them to pick 
and remove the leaves of tendu trees which they used instead of 
paper in making cigarettes. Held: (by the Privy Council) on their 
true construction the contracts granted to the taxpayers no interest 
in land or in the trees or plants themselves, but merely a right to 
pick and carry away the leaves and appropriate them as their own 
property ; the expression contained in the Indian legislation ‘‘expen- 
diture—laid out or expended wholly or exclusively for the purpose 
of such business’’ must be construed in a business sense; and in a 
business sense the sums paid under the contracts were on revenue, 
and not on capital account, and so fell to be allowed as a deduction 
under the Indian Act. (Mohanlal Hargovind of Jubbulpore v. Comr. 
of Inc. Tax, Central Provinces and Berar, Nagpur, [1949] 2 All 
E.R. 652.) 

The Indian Courts had held that the amounts paid under the 
above contracts were outgoings of capital, reliance being placed 
principally on Alianza Co. Ltd. v. Bell (1905), 5 T.C. 172 (an 
unsuccessful claim for a deduction of the cost of materials obtained 
from deposits) and Kauri Timber Co. Ltd. v. C. of T. (N.Z), [1913] 
A.C. 771 (where the value of standing timber cut by the taxpayer 
was held not be an allowable deduction). These cases were distin- 
guished by the Privy Council in the Indian ease. Dealing with the 
Alianza case, Lord Greene, in delivering the judgment of the Board, 
said at [1949] 2 All E.R., p. 655, ‘‘It was analagous to the purchase 
or leasing of a mine and was obviously capital expenditure. The claim 
was one equivalent to a claim to deduct the expenditure made in 
acquiring the land, for it was a claim to deduct the amount carried 
year by year to a sinking fund set up to meet the exhaustion of the 
ealiche. This case appears to their Lordships to bear no resemblance 
to the facts of the present case .. .’’ In the Kauri Timber case, Lord 
Greene said, at pp. 655-6, ‘‘It acquired in some cases timber bearing 
lands; in other cases it purchased the standing timber. The leases 
were for 99 years. So far as the cases where the land was acquired 
were concerned, there could have been no doubt that the expenditure 
made in acquiring it was capital expenditure. In the case of the 
purchase of the standing timber what was acquired was an interest 
in land. The purchasers bought the trees which they could allow 
to remain standing as long as they liked. As Lord Shaw of Dun- 
fermline said in delivering the judgment of the Board ([1913] A.C., 
p. 776): ‘So long as the timber, at the option of the company, re- 
mained upon the soil, it derived its sustenance and nutriment from 
it. The additional growths become ipso jure the property of the 
company.’ In the present case the trees were not acquired, nor were 
the leaves acquired until the appellants had reduced them into their 
own possession and ownership by picking them. The two cases can, 
in their Lordships’ opinion, in no sense be regarded as comparable. 
If the tendu leaves had been stored in a merchant’s go-down and the 
appellants had bought the right to go and fetch them and so reduce 
them into their possession and ownership it could scarcely have been 
suggested that the purchase price was capital expenditure. Their 
Lordships see no ground in principle or reason for differentiating 
the present case from that supposed.’’ 

In the Indian case one of the contracts permitted the taxpayers 
to coppice small tendu plants and to pollard tendu trees a few 
months in advance to obtain better and bigger leaves. On this aspect 
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of the case Lord Greene said, at p. 654: ‘‘The small right of cul- 
tivation given in the first of the two contracts is merely ancillary 
and is of no more significance than would be, e.g., a right to spray a 
fruit tree given to the person who has bought the crop of apples.’’ 


[May I be forgiven a personal digression by referring to the 
verb ‘‘Pollard’’ used in the above judgment. Pollarding (meaning 
to poll, to cut off, or shave the head) is the cutting off of the whole 
crown of a tree, leaving it to send out new branches from the top 
of the stem. It was practised a great deal in Europe where fuel was 
searee, particularly in Germany where scattered oak and elm pol- 
lards presented a queer appearance. I first heard the word from 
my uncle some 45 years ago. He was an ardent tree lover and 
detested pollarding and would not forgive it except in the case of 
grim necessity. I wonder what uncle would have said had he seen 
the most brutal piece of pollarding ever committed in the recent 
mutilation of the fig trees leading up to St. Mary’s Cathedral, 
Sydney. The Inferno has a special place for pollarders, the punish- 
ment being easy to imagine but impossible to describe in these pages. 
The next time I heard the word was in 1948 when, in company with 
one of the lawyers engaged in the Bank ease, I was gazing at 
Lincoln’s Inn Fields. My friend pointed to a pollard oak growing 
there and so described it. The word makes its third appearance in 
the Indian case cited above. As the case stated, the tendu leaves 
are used instead of paper in making Indian cigarettes known as 
bidis. We have smoked some queer things in the last few years 
when the non-tobacco percentage is much higher than that stated in 
the original story, but we will not-know the real facts of life until 
we have smoked bidis. | 


LOSS THROUGH DESTRUCTION BY ENEMY ACTION OF 
STOCK OF SPARE PARTS ETC. HELD FOR USE IN 
MAINTENANCE OF AIRCRAFT AND DEPOT 


The taxpayer carried on an air transport business in Papua and 
New Guinea. The base for its air services was Lae in New Guinea, 
where it had hangars, workshops, stores, ete. In January, 1942, the 
Japanese bombed Lae, and the taxpayer’s buildings ete. were de- 
stroyed, including large quantities of spare parts for engines and air- 
frames, also stores and equipment needed for the maintenance of the 
depot. It was the practice of the taxpayer to maintain large stocks 
of these spare parts and stores, which were drawn upon as occasion 
required, when a sum was debited to revenue account in respect of 
parts and stores used in maintenance and repairs. Unused spare parts 
ete. were treated by the taxpayer as an asset on balance day. The 
book value of the destroyed spare parts and stores exceeded by £5,983 
the sum received from the War Damage Commission, and the tax- 
payer claimed this sum as a deduction. Held: (1) that the loss was a 
loss of capital or of a capital nature and was not deductible under 
s. 51; (2) that the loss was not deductible under s. 59 (1), as the 
spares were not ‘‘plant’’ within the meaning of s. 54. (Guinea Air- 
ways Ltd. v. F.C. of T. (1949), 4 A.I.T.R. (in course of publication) ). 
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CAPITAL OR INCOME 


Cost of experimental work undertaken for purpose of 
producing trading stock of an established business 


A manufacturing company sold an ingredient X which was 
essential in the use of one of its machines. Prior to the last war the 
ingredient was imported from Germany. When imported supplies 
were approaching exhaustion, the company entered into arrange- 
ments with an Australian firm of analytical chemists and a local 
manufacturer. The chemists undertook to conduct investigations 
with a view to finding, improving and perfecting a formula for X 
and to supervise its manufacture. The chemists soon found a formula 
and by continued investigations during the war years they improved 
it. The company obtained patent rights for the formula for its 
protection, but this was incidental, the sole purpose of employing 
the chemists was to obtain and maintain supplies of X to enable the 
company to meet urgent orders. For the work done during the 
relevant year, when the formula was in course of development, the 
company paid the chemists a fee of £1,000. The same amount was 
paid in the next year and the sum of £500 was paid the year after. 
The company claimed the first-mentioned sum of £1,000 together 
with £9, the cost of experimental material, as a deduction. The 
Commissioner disallowed the sum of £1,009 on the ground that it was 
an outgoing of a capital nature. Held: that the sum of £1,009 was 
an allowable deduction being part of the cost of acquiring trading 
stock (C.T.B.R. Ref. No. 82/1945). Per Mr. R. R. Gibson, Chair- 
man: ‘‘It has, I think, been decided here and there that expenditure 
incurred by a person on experimental work undertaken to enable 
him to commence to carry on a business or a new branch or depart- 
ment of a business, is of a capital nature. These decisions, which are 
based on a clear-cut principle, have probably given rise to a ten- 
dency to regard any expenditure as being of a capital nature if it 
is incurred in carrying on or carrying out work or operations which 
may be labelled as ‘experimental’. They are prima facie inapplic- 
able to expenditure on experimental work undertaken in and for the 
purposes of the carrying on of an existing business or an existing 
branch or department of a business and, in my opinion, they have 
no application at all to a case, such as this, in which the experi- 
mentation is continuous and progressive over a course of years and 
each progressive result (of which there is a considerable number) 
is made available for the purpose of the production of stock-in-trade 
for the taxpayer concerned. If the taxpayer company had had its 
own staff of chemists and they, instead of the firm of chemists, had 
carried on the same experimental work for the same purpose and at 
the same cost, I do not see how it could reasonably have been con- 
tended that the sum in question was capital expenditure. And if the 
same work had been carried on for the same purpose and at the same 
cost by the manufacturer who produced X for the company the sum 
in question would, of course, have been reflected in the manufacturer’s 
charges to the company for the goods so produced. These considera- 
tions confirm me in the view that the expenditure in question was 
merely part of the cost to the company of acquiring stock-in-trade.”’ 
Later on the Chairman said: ‘‘The position would have been dif- 
ferent if the company’s primary purpose in employing the chemists 
had been the acquisition of some capital asset or advantage, such as 
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patent rights, for the enduring benefit of its business. But the evi- 
dence establishes that the company’s sole purpose in employing the 
chemists during the year under review was to obtain and maintain 
supplies of stock-in-trade in the form of X.’’ 

Per Mr. A. C. Leslie: ‘‘At the hearing a number of apparently 
competing authorities were cited and the contending parties left no 
stone unturned in an endeavour to arrive at the true nature of the 
expense. Both relied on the decision in Sun Newspapers Ltd. v. 
F.C. of T. (1938), 61 C.L.R. 337, and while I am of the opinion that 
the solution of the problem is to be found in that decision, my 
difficulty is in applying the principles therein enunciated to the 
facts of the case under review. I have searched in vain for an 
authority right in point, but have found a decision on facts not 
dissimilar in the case of Stockvis v. F.C. of T., reported in 1 A.T.D. 9. 
This was a decision of Ferguson, J., in 1930 and a subsequent appli- 
cation for special leave to appeal to the High Court was refused. 
The facts, stated shortly, were that Stockvis was producing a special 
mild cured ham. The solution which he used in the process con- 
tained boracic acid and on the use of this constituent being pro- 
hibited Stockvis was forced to seek a new cure. He went to Belgium 
and there found an expert who could produce a mild cured ham by 
a different process and brought the,expert back with him and 
employed him in his business. The Court held that the expense paid 
to bring the expert to Australia together with so much of Stockvis’ 
travelling expenses as were wholly and exclusively incurred to 
obtain the expert were properly deductible. It will be appreciated 
that curing bacon by a special process to produce a mild cured ham 
was the very basis of Stockvis’ business. If the expense incurred by 
Stockvis in procuring a new method of producing a mild cured ham 
is a revenue item, I think it can fairly be said that the expense 
incurred by the taxpayer in the case under review in producing a 
solution the constituents of which were already known to it is also a 
revenue item.”’ 

Consumable aids to manufacture 

In the abovementioned case, the Chairman of the Board of 
Review referred to the general observations of Dixon, J., in Hall- 
stroms Pty. Ltd. v. F.C. of T. (1946) 72 C.L.R. 634, at p. 647: ‘‘to 
the effect that the contrast between capital and revenue expenditure 
corresponds to the distinction between the acquisition of the means 
of production and the use of them, ete.’’ The Chairman went on to 
say, ‘‘In the passage from which this observation is taken His 
Honour was evidently recalling and summarizing certain general 
observations which he made in the Sun Newspaper case (61 C.L.R. 
337) where (at p. 360) he gave a precautionary warning (with 
illustrations) about the basal difficulty of practically applying such 
general notions. It must be acknowledged that in this case each of 
the formule discovered and put into use by the chemists during the 
year under review was a means of production but it is hardly neces- 
sary to draw upon the warning of His Honour, Mr. Justice Dixon, 
to justify the statement that expenditure for the acquisition of a 
means of production is not necessarily of a capital nature. The 
cost of such means of production as chemicals and other materials 
which are within the vast field sometimes described as ‘consumable 
aids to manufacture’ is clearly not capital expenditure but is part 
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of the continual flow of working expenses which are or ought to be 
supplied out of the returns or revenue. So also is the cost of the 
replacement of tools and other implements which, in a particular 
industry, are of such a wasting character that they are consumed or 
disearded after a very short period of productive use. In my 
opinion, such expenditure is not different in character from so much 
of the expenditure in question (including the amount of £9 odd) as 
is attributable to the experimental work of the chemists.”’ 


SPECIAL 40 PER CENT. INITIAL DEPRECIATION 
ALLOWANCE 


The Taxation Institute of Australia has received advices from 
the Commissioner that an election for the purpose of s. 57A may be 
made in respect of either the whole or any particular units of 
property acquired or installed by a taxpayer during the year of 
income. It is permissible for a taxpayer to elect to have the 40 per 
cent. deduction in respect of certain units only, and to elect that 
s. 57A shall not apply in respect of other specified units. With 
regard to the balance of plant, in respect of which no election is 
made, a deduction of 20 per cent. of the cost will be allowed as a 
matter of course. 


COMPENSATION PAID BY TRUSTEE OF 
DECEASED ESTATE 


The taxpayer was one of three executors of a deceased estate. 
Owing to advanced age he left the conduct of the estate affairs to a 
co-executor, a practising accountant. By arrangement with the 
tenants for life, the widow of the testator was granted the rents of 
certain houses which she collected personally. Rates, taxes, insur- 
ance and repairs in respect of these houses were, however, wrongly 
paid out of the estate funds, with the result that a deficiency in 
income of £510 was paid out of corpus. On the widow’s death the 
remaindermen claimed reimbursement from the trustees of the sum 
of £510. The taxpayer’s contribution to the loss, including costs, 
ete., amounted to £202. He claimed this sum as a deduction on the 
ground, inter alia, that it was a loss necessarily incurred in carrying 
on the business of executor and agent. Held: that the taxpayer was 
not carrying on such a business and in consequence the sum of 
£202 was not an admissible deduction. (C.T.B.R. Ref. No. M.3/1949 
In the above case it was stated that the maximum number of agencies 
and executorships that the taxpayer had at any time throughout the 
ten years’ period ending with the relevant year of income was three. 


INCOME OF DECEASED RECEIVED AFTER DEATH 


Section 101A speaks of ‘‘any amount which would have been 
assessable income in the hands of the deceased person if it had been 
received by him during his lifetime.’’ What is the scope of the 
section in the following class of case? A taxpayer died on 31 Decem- 
ber, 1949. Among his assets was a mortgage debt of £1,000 bearing 
interest at 5 per cent. per annum. Interest for the quarter ended 
31 October, 1949, amounting to £12 10s. was not paid until after 
the death of the taxpayer. Accrued interest for the two months 
1 November to 31 December, 1949, amounted to, say, £8 6s. These 
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sums, together with interest for the balance of quarter ended 31 
January, 1950, £2 14s., and interest for the five quarters ended 
30 April, 1951, £62 10s., were all received after death. The principal 
was paid to the trustees on 30 April, 1951. 


If s. 101A is limited in its application to sums which were 
eapable of having been received by the deceased taxpayer during 
his lifetime, then in the instant case, only the quarter’s interest 
which fell due on 31 October, 1949, is income to which s. 101A 
relates. If the section includes all income accrued to date of death, 
it also embraces the two months’ interest which accrued to 31 Decem- 
ber, 1949. But does the section stop there? Does it not also apply 
to the interest received for the balance of the quarter ended 31 
January, 1950, and for the five succeeding quarters, on the ground 
that all these sums would have been assessable income in the hands 
of the deceased person if they had been received by him during his 
lifetime ? 


With some hesitation, the writer is of opinion that, having 
regard to the other provisions of Division 6, s. 101A applies only to 
that class of receipt which was earned by the deceased in his life- 
time or fell due (or, possibly, accrued) prior to his death, but which 
was received after his death. In this view, s. 101A does not apply to 
sums which fall due (or, possibly, accrue) after the death of the 
deceased. 


Support for the above opinion is believed to be found in 
C.T.B.R., Ref. No. M.23/1949. That case dealt with certain periodical 
payments under a life assurance policy which were held to be capital 
receipts. The Commissioner’s representative claimed, inter alia, that 
s. 101A applied to these receipts. In reply, the Board of Review 
said, ‘‘But s. 101A speaks of an amount which would have been 
assessable income in the hands of a deceased person if it had been 
received by him in his lifetime. It is difficult to apply this section 
to an amount which could not, under any conceivable circumstances, 
have been receivable by a decease d person in his lifetime bee “ause 
it only became payable in consequence of his death.’ 


The following is a recent decision of the English High Court 
on the subject of income of a deceased person received after his 
death. It is considered that if the case had been decided under the 
Commonwealth Act, s. 101A would have applied with the result 
that the sums received by the executors would have been included 
in the assessable income of the trust estate of the year of receipt and 
would have been treated as income to which no beneficiary was 
presently entitled. 


The executors of the late Leslie Howard received certain sums 
under film contracts, such sums being of the nature of deferred 
remuneration which had already been earned by Mr. Howard under 
those contracts in the exercise of his vocation of actor and producer. 
Held: that the amounts received by the executors were not assess- 
able in their hands (Purchase v. Executors Leslie Howard Stainer, 
deceased, 1 November, 1949). 


Any sums to which s. 101A relates is assessable in the hands of 
the trustees under s. 99, and not in the hands of the beneficiary. 
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VALUE OF TRADING STOCK ON HAND 


Determination of cost price where additional sum paid 
subsequent to purchase of goods 


The decision of the English High Court in Heather v. Asia 
Mills Ltd. (reported in the November, 1949, issue of Current Taxa 
tion, at p. 67) has been upheld by the Court of Appeal (30 Novem- 
ber, 1949). The question involved in the appeal was whether in 
valuing its trading stock on hand at the end of its accounting period 
at cost, an additional sum paid to the English Cotton Controller in 
respect of the stock subsequent to its purchase should be included. 
It was held that such additional sum must be included in valuing 
the stock at cost. The company was granted leave to appeal to the 
House of Lords. 


MOTOR CAR EXPENSES 


The taxpayer, a farmer, claimed a deduction of approximately 
£191 for repairs and at least £100 for petrol, oil, ete., in connection 
with a car used in the business. Of these sums the Commissioner 
disallowed £30 on account of repairs and £20 on account of petrol 
as being expenditure applicable to the private use of the car. Held: 
disallowing the taxpayer’s claim for a deduction of the full amount 
expended, that.the car was not used wholly for business purposes 
to the extent disallowed by the Commissioner (C.T.B.R., Ref. No. 
M.30/1949). 

One of the abovementioned taxpayer’s submissions is discussed 
in the following extract from the Board’s reasons: ‘‘As to the first 
of the purposes for which the car was used, Mr. M suggested that 
the visits to the township and railway siding were always primarily 
for business reasons and that private or domestic matters were 
attended to only because the business trips afforded an opportunity 
to attend to them. In our opinion, this suggestion is not well 
founded. We think it most unlikely that in making these trips, the 
taxpayer had in mind primary and other reasons for his trips. We 
believe that it would be correct to say that when he set out on his, 
journeys to the township or siding, he had made up his mind to 
attend to both business and private or domestic matters as the needs 
of the day dictated. In those cirenmstances, we consider that the 
use of the car to pick up domestie supplies at the township and 
railway siding was a use for private or domestic purposes.’’ 


SUMS RECEIVED FROM SUBSCRIBERS FOR RIGHTS 
IN RELATION TO APPLE TREES 


The taxpayer company, an apple grower, entered into contracts 
with members of the public under which the subscriber paid for 
certain rights in respect of a stated number of apple trees planted 
by the company in a particular year. The company was to tend the 
trees and market the fruit and the subscriber was entitled to the 
net profits less a percentage charge made by the company. The 
land was held on trusts on behalf of the subscribers but no specifie 
trees or portion of land was allocated to a subscriber. The English 
Court of Appeal held, inter alia, that the sums received from sub- 
seribers were (after deducting the proportion attributable to the 
interest in the land acquired by the subseriber) received in respect 
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of services contracted to be@performed by the company. (Copo Ltd. 
v. Seragg (1947), 30 T.C. 28). The decision was in favour of the 
company, because the Crown had incorrectly assessed it under 
Schedule B of the English Act whereas the sums received from 
subscribers were held to be within the charge under Schedule D. 


ROYALTIES DERIVED 


The taxpayer, owner in fee simple of a quarry, entered into a 
deed whereby it sold to a conerete company ‘‘the materials in the 
quarry for the price of sixpence for every cubic yard of materials 
worked or got from the quarry.’’ In the two relevant years the 
taxpayer received £251 and £535 respectively for materials removed 
from the quarry. Held: (applying McCauley v. F.C. of T. (1944) 
3 A.I.T.R. 67) that the sums received were assessable as royalties 
within the meaning of s. 26 (f) (C.T.B.R., Ref. No. 52-53/1949). 
Mr. A. C. Leslie distinguished the above case from that of Minister 
of National Revenue (Canada) v. Spooner, |1933] A.C. 684, on the 
ground that in the instant case there was no sale of the fee simple. 


ONUS ON TAXPAYER OF PROVING THAT SUM RECEIVED 
BY COMPANY WAS NOT A TRADING RECEIPT 


An item was shown in the taxpayer company’s accounts as 
‘Directors’ Current Account.’’ The sum was assessed to English 
income tax as a trading receipt. The company contended that it was 
a loan from L, the managing director. In evidence, L said that the 
greater part of the sum had been lent by his aunt to his brother, 
who had paid it into L’s account with the company. The aunt gave 
evidence that no such loan had been made. The General Commis- 
sioners rejected L’s evidence and held that the company had not 
discharged the onus that lay upon it of displacing the assessment. 
Held: (Court of Appeal) dismissing the company’s appeal that the 
Commissioners’ decision was one of fact (Stoneleigh Products Ltd. 
v. Dodd (1948), 30 T.C. 1) 


ONUS ON TAXPAYER OF PROVING EXISTENCE OF 
BETTING TRANSACTIONS 

Section 190 (b) provides that upon every reference to the Board 
of Review or appeal to the Court the burden of proving that an 
assessment is excessive lies upon the taxpayer. 

The taxpayer paid the sum of £450 into his wife’s bank account. 
Upon discovery, the Commissioner included the sum of £450 in an 
amended assessment against the taxpayer. Upon appeal the tax- 
payer claimed that the sum of £450 represented the proceeds of a 
betting transaction entered into by his wife. Held: (MeTiernan, J.) 
affirming the assessment that the taxpayer had failed to rebut the 
statutory presumption in favour of the amended assessment (Levick 
v. F.C. of T. (1949), 4 A.L-T.R. (in course of publication 

In the course of his judgment His Honour gave some advice 
to the taxpayer, who is a new Australian, which should be heeded by 
all Australians, whether of new. or old vintage: ‘‘The appellant has 
really begun in a very bad way, and he should realize that he must 
comply with the laws of this country, which include its taxation 
laws. He must realize that it is his duty as a citizen to make honest 
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income tax returns, that it is by that means that the Government 
gets the revenu necessary to carry on the administration of this 
country and it is by reason of the administration of the law that 
he has the opportunity of carrying on his business; and he should 
remember that when officers of the Taxation Department ask him 
questions it is his duty to make an honest and frank disclosure to 
' vy exceed their duty they can b le responsible for 

To answer any proper questions and to make honest 

iS one of the ra lé \ alt ra a l . f a 


unity.’ 


REPAIRS TO PREMISES, .ETC., PARTLY USED FOR 
PRODUCING ASSESSABLE INCOME 


The taxpayer claimed a deduction of £148 for repairs to a farm 
house. The Commissioner allowed one-quarter of t but, on 
obj ction, fncereased th allowance to one-half the sum claimed. 
Held: that the full amount was an allowable deduction (C.T.B.R., 
Ref. No. M.31/1949). The facts of the above case were wnusual. 
The taxpayer was a widower over 83 years of age and had no 
family. The two rooms of the seven-roomed farm-house and the 


erandah which were repaired were used for business purposes, one 
room as an office and the other as a storeroor The erandah was 


used for storing equipment, ete. There was a complication in that 


‘erred to sleep in the storeroom inste: in one of 
Board considered that this ‘umstane did not 

» disallowance of any of the 
the above case the Commissione " ‘ ntative claimed 
intention of s. 53 required that 1 wor ‘*wholly and 
should be read into sub-s rol the words ‘‘for 


‘oducing assessable income’’*but the Board rejected 


CALCULATION OF PROFIT ON SALE OF SHARES ACQUIRED 
AS CONSIDERATION FOR SALE OF MINES 


‘he taxpayer, an Australian company, bought interests in a 
number of derelict Australian gold mines at a cost of £A118,921 
These interests were then sold for £A3,500,000, satisfied in fully paid 
shares, to a number of West Australian companies formed for the 
purpose. B, who was appointed attorney for the taxpayer company, 
went to England and there sold the shares in the West Australian 
companies for about £stg.1,500,000. The taxpayer company was 
assessed to English income tax on the basis that the cost of the 
shares sold was £A118,921. The General Commissioners decided 
that ghe taxpayer company carried on a trade in the United King- 
dom, but that the cost of the shares was the paid-up value thereof, 
£A3,500,000. Held: (by the English Court of Appeal) that m 
computing the assessable profit the amount to be deducted as the 
cost to the taxpayer company of the shares in the West Australian 
companies was the true value of the mining interests at the time of 
their sale to those companies (Murphy v. Australian Machinery and 
Investment Co. Ltd. (1948), 30 T.C. 244). 
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DISTINCTION BETWEEN ANNUITY AND PAYMENT OF 
CAPITAL DEBT BY INSTALMENTS 
Sums received under heritage policy held to be capital 


Under an insurance policy described as ‘‘Ordinary Brand, 
Heritage Policy,’’ the maximum amount payable was £4,120, made 
up as follows: 

(a) £100 on death; 
(b) £3,120 being 80 quarterly amounts of £39 each; 
(ec) £900 20 years after commencement of policy. 


£4,120 

The policy provided that the sum of £4,120 was to be diminished 
by the sum of £39 for every complete period of three months that 
the assured survived the commencement of the policy. In the event 
of death after the expiration of 20 years from such commencement, 
the sum of £1,000 was payable on the death of the assured. The 
commencing date of the policy in the instant case was 18 December, 
1933. The assured died on 10 August, 1940, and thus survived 
26 complete periods of three months from the commencement of the 
policy. The total amount payable was therefore: 

(a) £100 on death; 

(b) £2,106 being 54 (80—26) quarterly amounts of £39 
each ; 

(ec) £900 20 years after commencement. 

In the relevant year the taxpayer, the assured’s widow, received 
the sum of £156, being four of the quarterly instalments referred 
to in (b) above. Held: that the instalments totalling £156 were 
not income, either as an annuity or otherwise, but were capital, and 
accordingly were not assessable. It was immaterial that the amount 
of £3,106 which, in the events that happened, was the total amount 
payable under the polity, was not fixed and ascertained at the date 
of the contract. The quarterly payments were part payment of the 
total amount so payable (C.T.B.R., Ref. No. M.23/1949). 

The Board of Review contrasted the policy in the above case 
with the ‘fourth policy in Watkins v. D.F.C. of T. (1946), 3_A.1.T.R. 
263, where the payments provided for were (a) £200 and bonuses 
on death, (b) an income of £25 monthly until a specified date, and 
(ec) a final payment one month after that date of £2,000. The 
Board observed that the form of the policy in the Watkins ease, 
where the monthly payments of £25 were held to be assessable, 
differed in two major respects from the form of the policy in the 
instant case. ‘‘Firstly, the monthly payments were expressed to be 
payable as such independently of, and without the prior assessment 
of any total sum and were not expressed to be part payments of 
any such total sum, and secondly, consistently with this, the pay- 
ments were described as ‘an income’, thus emphasizing their non- 
capital nature, at least in the understanding of the parties to the 
contract.”’ 


DISPOSAL OF TRADING STOCK AFTER CESSATION 
OF BUSINESS 
The returns of a taxpayer for the two years and the broken 
period prior to his death were considered by the Commissioner to 
be unsatisfactory. Amended assessments were issued in respect of 
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considerably increased income disclosed by a betterment statement 
prepared by the Commissioner. The Board of Review confirmed the 
Commissioner’s decision disallowing the objection of the admini- 
stratrix (C.T.B.R., Ref. No. M.48-50/1948). One of the claims 
unsuccessfully made by the administratrix was that the amounts 
included in the amended essessments were realizations of capital. It 
was claimed, inter alia, that many years before, the taxpayer had 
conducted another business and that when the business was closed 
there remained a considerable quantity of trading stock which could 
not then be sold. The taxpayer kept the stock in the hope of eventual 
sale. This hope was realized during the war years when the goods 
were displayed for sale in the premises where the deceased was then 
carrying on business and sold over the counter in the ordinary 
eourse of that business. “The Board considered that there is very 
good reason for regarding these transactions as receipts of an income 
nature. 


It would seem that any profit or loss on sale of trading stock 
in the course of winding up a business would require to be brought 
to account as assessable income or as an allowable deduction, as the 
case may be. 


The assets of a business may, however, be disposed of by distri- 
bution among the owners thereof, e.g., the members of a partner- 
ship. In these circumstances, it is considered that s. 36 would apply 
and the market value of the stock on the day of such disposal 


should be brought to account as assessable income. It is 
further considered that if the recipient disposed of the trading 
stock by auction sale or in such other manner as did not amount to 
the exercise of a trade, any resultant profit or loss would be an 
accretion to or diminution of capital. This was the attitude of the 
Board of Review in 9 C.T.B.R. Cas. 49 (cited in Commonwealth 
Income Tax Law and Practice, 2nd edition, paragraph |817]) with 
reference to transactions subject to s. 26 (a@) and s. 52. In that 
case the assets of a partnership were partitioned. One of the partners 
soon afterwards sold the assets taken over by him at a loss. The Board 
held that, even if it were conceded that the partnership had acquired 
the assets with a view to profit-making by sale, this would not 
establish the taxpayer’s claim to a deduction under s. 52 of the loss 
on sale of the assets received by him. The same reasoning would 
apply to a loss or gain on the sale of trading stock in like cireum- 
stances where the sale did not arise in the course of trade. It is 
further considered that the position would be the same, 7.e., the 
transaction would be on capital account, even where the taxpayer 
had to perform some act to put the stock into merchantable condition. 


Where, however, the recipient of trading stock begins a new 
business of the same nature as the predecessor and usés the trading 
stock in that business for the purpose of manufacture or sale, the 
proceeds are clearly assessable. By virtue of s. 36 (1) he would be 
deemed to have purchased the trading stock at the amount of its 
value on the day it was received by him. So also, as in the recent 
Board of Review case cited above, where the trading stock so 
received is ‘‘embedded’’ in another class of business conducted by 
the recipient the proceeds are assessable. 
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LUMP SUM PAYMENT TO OBTAIN RELEASE FROM 
CONTINGENT LIABILITY TO PAY ANNUITY TO 
WIDOW OF GOVERNING DIRECTOR 


The taxpayer company was formed to take over a_ business 
earried on by HH, who became its governimg director. IH originally 
demanded a salary of *£3,000 per annum but later’ agreed to accept 
£2,000 per annum provided that an annuity. of £1,000 was secured 
to his widow (if any) so long as H’s legal personal representatives 
held at least 10,000 shares. The articles of association and the 
service agreement with IH] provided to that effect. The directors later 
considered that the obligation to pay this annuity would be detri- 
mental to the company if it wanted to dispose of its business and 
Hf surrendered all right to have the annuity paid in consideration of 
the payment to him by the company of £4,500. The company claimed 
a dedtiction of tl sum of £4,500. Held: that the deduction of 
£1,000 per annum, had it been made, would not have been a dis 
bursement or expense wholly laid out and expended for the purpos: 
of the trade within the meaning of the English Act and, accordingly, 
500 was not an allowable deduction 


the lump sum payment of £4, 
td. v. Bentley (1948) 30 T.C. 33 


Alerander Howard 4 0. L 
SUM RETAINABLE UNDER DIVISION 7 


On p 114 of the Kebruary, 1950, issue of Curre Tarautioi 
I invited suce stions a to a suitable title for what was there 
described as the retainable percentage under Division 7. 

Mr. J. F. Hughes, of Messrs. Buckley & Hughes, Melbourne, has 
replied, advising that his firm‘uses the term ‘‘Statutory Retention,’’ 
which, as he points out, is readily understood even by the uninitiated 

Mr. R. D. Stevenson, managing clerk of Mr. E. R. Slade Slade, of 
Sydney, prefers ‘‘Section 103 Retention Reserve,’* ai In support 
of this description quotes the following reasons: 

‘*(a) The sums involved arise under s. 103 (2) (e) of the Income 

Tax Assessment Act 

b) The sums represent a percentage on annual profits retain 

able by a private company. 

It is our contention that the sums while not transferred 

to a reserve are ‘retainable’, but once transferred to the 

reservé, the sums are retained (no matter how short that 
period may be), hence we prefer the term ‘retention re- 
serve’ as against ‘retainable reserve’. 
The abbreviation of s. 103 (2)(e) to s. 103 is, we feel, a 
reasonable exercise of Accountants, license (as opposed 
to Poets license). 
Retention is defined by Webster as ‘keeping in one’s,own 
possession, control or the lke’ or medically and we feel 
that this willkappeal to your sense of humour) ‘abnormal 
retaining in a canal or reservoir of the body of a secretion 
which is to be voided’. 
We definitely disagree with vour partner who prefers the 
description ‘percentage reserve’ as our whole training has 
been designed to abhor remuneration in the form of per- 
centage; and again consulting Webster (slang), we con- 
sider that to regard the retention of this moiety of hard 
earned profits as a ‘rake off’ is too frivolous a view 
altogether.’’ 
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Mr. Ashley Forster, of Sydney, says, inter alia: **| think that 
any attempt to find a ‘shorthand’ term for this amount must suffer 
from some ambiguity. ‘Retainable percentage’ is probab! f 


= | 
such terms; even so it is open to a number of objections 


tion embodying the word ‘reserve’ should, I subi 
altogether. After all we have had enough trouble wit 
> a 
Mr. G. J. Dingle, of Messrs. Holt and Thompson, 
‘As requested in the February issue of C 
for the 


the ‘distributable income’ under the provisions 


submit my views on a convenient term 


definition of ‘sufficient distribution’ in s. 1038 

‘*T do not like the use of the word ‘reserve’ in this connection 
at all. I have seen instances of accounting procedure directed to 
maintaining the identity of this fund as if it had some special virtu 
This attitude is based on a misconception which would be enhanced 
by the use of the word ‘reserve’. On the other hand, it is the fund to 
use to absorb non-allowable debits, and so help to maintain intact the 
‘change’ that may be available for ‘tax-free’ distribution 
time in the future if all the other traps are avoided 

‘‘For the same reasons I think that ‘retainable 
the disadvantage of a possible inference that there is s 
retaining the fund intact 

‘*My suggestion for a short descriptive tern 


percentage’.”’ 


Mr. E. H. Cooper, Svdney, writes: ‘‘I sugg 
title for these particular reserves be ‘statutory reserve 


what the name implies 


LOSS ON SALE OF BUILDING ERECTED BY HAULAGE 
CONTRACTOR ON ANOTHER PERSON’S LAND 


The taxpayer indertook a haulage contract, extending 
several years, in connection with some public works. The 
ing authority permitted him to erect on its land a 
was used as a workshop and garage, and as acco 
himself and his employees. At the end of the contract the t ixpaver 
sold the building at its break-up value and claimed the resultant 
loss as a deduction. Held: that the loss was a capital loss and was 
not deductible (C.T.B.R., Ref. No. 18/1949). ‘‘The mere fact that 
the expenditure was upon the land of some other person does not 
preclude it from being a capital expenditure—Boyce v. Whitwiel 
Colliery Co. Ltd. (1934), 18 T.C. 655, at p. 685. The nature of the 
building, the use to which it was put and the lasting nature of the 
benefit obtained all indicate a capital expenditure within the prin 
ciples laid down in Associated Newspapers Ltd. v. F.C. of T.; Sun 
Ne wspapers Ltd. v. the same (1938), 61 C.L.R. 337’’: per Mr. A. C 
Leslie. 


STAMP DUTY AND BROKERAGE COMMISSION ON 
PURCHASE OR SALE OF INVESTMENTS BY 
INVESTMENT COMPANY 


In The Capital and National Trust Ltd. v. Golder (16 November, 
1949), the English Court of Appeal held that sums paid for stamp 
duty and brokerage commission on the purchase or sale of invest- 
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ments were not ‘‘expenses of management (including commissions) ”’ 
within the meaning of s. 33 (1) of the English Income Taz Act, 1918. 
The Special Comniissioners decided that the above sums constituted 
an integral part of the purchase price (thus increasing price paid 
for the securities) or the sale price (thus diminishing the amount 
received). Croom-Johnson, J.,; did not find it necessary to express an 
opinion on this point, but found it ‘‘rather attractive’’. The Court 
of Appeal (Tucker, L.J.) preferred to describe these expenses as 
sums necessarily paid in the course of the transaction of purchase 
(or sale). 

Where the profit is assessable under s. 26 (@) of the Common- 
wealth Act or the loss is deductible under s. 52, or the profit or loss 
must be brought to account in ascertaining the proceeds of a business, 
it is considered that the profit or loss must be calculated by bringing 
to account stamp duty and brokerage commission or any other 
expenses incurred in the course of purchase or sale. In this view, 
such purchase outlay does not find its way into the profit and loss 
account of a share trader. 


TRUSTS IN FAVOUR OF UNMARRIED MINORS 


Assessments under s. 102 (1)(a) and s. 102 (1)(b) are 
distinct and independent assessments 
A trust in respect of income or income-producing assets was 
created by a person for the benefit of his daughter who, at the 
relevant time, was under twenty-one years of age and unmarried. 


The trust was not revocable or alterable for the benefit of its creator. 
By notice of assessment issued on 30 April, 1942, the trustee was 
called upon to pay tax under s. 102. The terms of the notice of 
assessment incorporated the words of paragraph (a) of s. 102(1), 
and an objection was lodged by the trustee. The objection was dis- 
allowed in accordance with the terms of paragraph (b) of s..102 (1). 
Held (11 C.T.B.R., Cas. 4): that the assessment was not validly 
made. 

In consequence of the decision of the Board of Review in 11 
C.T.B.R., Cas. 4, cited above, the? Commissioner reduced the assess- 
ment originally made under s. 102 (1)(a@) to nil and issued another 
notice of assessment for the same amount of tax under s. 102 (1)(b). 
The latter assessment was also challenged by the trustees in a later 
ease (Ref. No. 12/1947), but the Board decided that the assessment 
under s. 102 (1)(b) was an original assessment, the assessments 
under s. 102 (1)(a@) and s. 102 (1) (6) being distinct and independent 
assessments (Cadbury-Fry-Pascall Pty. Ltd. v. F.C. of T. (1944), 
70 C.L.R. 362 and Lever Bros. Pty. Ltd. v. F.C. of T. (1948), 
77 C.L.R. 78, applied). 

Whether s. 102 is discretionary 

The Board of Review held, in 11 €.T.B.R., Cas. 4, that s. 102 
was discretionary. This decision was affirmed in principle in the 
second case (Ref. No. 12/1947) mentioned above, but, in the par- 
ticular circumstances, the Board held that the case did not warrant 
the use of the discretion in the taxpayer’s favour. On this aspect of 
the subject Mr. A. C. Leslie said: ‘‘Turning now to the matter of 
discretion: The Board at the former hearing decided there was a 
discretion and I cannot agree with the Commissioner’s contention 
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that he has no discretion. As he has not exercised any discretion 
in making the assessment the Board must consider whether the case 
is such as warrants the use of the discretion in the taxpayer’s favour. 
Counsel for the taxpayer made the following points: 
(1) The income assessed is taxed under a provision which was 
not in the Act when the income was received. 
The beneficiary was required to maintain herself out of 
the income, and did so, and did not receive it in addition 
to being maintainéd. 
The settlement, created in 1936, was not designed to avoid 
the high rates of income tax. 
(4) The income was expended before the tax became due 
and payable. 
(5) The person liable to pay the tax is the trustee or in reality 
the beneficiary. 
I should have thought that points (1), (4) and (5) would be strong 
arguments in favour of the taxpayer but for the wording of the 
sub-section itself and the express provision of the Amending Act of 
1941. The sub-section itself contemplates that the income may be 
paid to or applied for the benefit of the beneficiary from ¢ime to time 
during the year of income. Thus, where the rate of tax payable by 
the settlor is high there may be no fund in the trustees’ hands with 
which to pay the tax. This must have been foreseen by the legis- 
lature when s. 17 of the Income Tax Assessment Act 1941 amending 
s. 102 was passed, but s. 30 of the same Act provides expressly that 
the amendment should apply to all assessments for the financial year 
beginning on 1 July, 1941. This retrospective operation was not 
relieved by any provision such as contained in s. 79 (6), nor was the 
discretion introduced for that purpose, as the discretion was given in 
the original s. 102. In view of this I do not think that points (1), 
(4) and (5) can aid the taxpayer. Point (3) has merit, but here 
again the legislature has made no distinction and the section applies 
regardless of the settlor’s intention. Finally, I am of the opinion 
that the general scheme of s. 102 (1)(0) is to limit a parent to the 
concessional allowances given by the Act in respect of his children 
and to prevent a parent obtaining what amounts to a rebate in 
respect of income settled on an unmarried minor. This applies 
whether the child is or is not required to maintain herself out of the 
income, and the fact that the child does substantially maintain 
herself out of the income does not appear to me an exceptional matter. 
I concede that the circumstances of this case are hard, but in any case 
where taxing legislation is made to have a retrospective operation 
this must happen. Here, there is little doubt as to what the legis- 
lature intended. I am of the opinion that the assessment has been 
made in the manner that the legislature intended and that it would 
be wrong to relieve the taxpayer of any of the tax assessed.’’ 


VALUE OF TRADING STOCK ON HAND AT END OF YEAR 


Section 31 of the Commonwealth Income Tax Assessment Act 
provides that the value of each article of trading stock (not being 
live stock), to be taken into account at the end of the year of income, 
shall be, at the option of the taxpayer its cost price or its market 
selling value or the price at which it can be replaced. 
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The taxpayer is not bound to adopt permanently any one of 
these methods of valuation, and he is entitled to adopt the ‘‘golden 
rule’’ of conservatism, i.e. of cost price or market value, whichever 
is the lower. Thus he may in one year value at market value and 
in the next at cost price. The opening value must, of course, always 


correspond to the closing value of the immediately preceding income 


( 
vear. Further, s. 31 provides that the value of each article of trading 


stock to be taken into account at the end of the year of income shall 
be, at the option of the taxpayer, ifs cost price or market selling 
value or the price at which it can be replaced. Thus the taxpayer 


is not bound to value the whole of his stock at cost, market or 


replacement. He is entitled to exercise his option in respect of each 
irticle, and may thus adopt cost price for some articles and market 
or replacement value for others. He may adopt a combination of all 
three methods in valuing his trading stock on hand at the end of 


any year. Again, he need not obey the golden rule of conservatism ; 


he is entitled to value some or all of his stock at ‘‘market selling 
value’’ where that value exceeds the cost price thereof (see June, 
> et 


1949, issue ot Current Taxation, pp. 250 a0 


The Epglish Act is silent upon the question of valuing trading 

in fact, there is nothing in the English legislation which 

that, in computing the profits and gains of a commercial 

concern, trading stock should be brought to account at the beginning 
and end of an accounting vear. What the English law says, in effect, 
is that for the purposes of ascertajning profits and gains, the ordinary 
principles (sic) of commercial accounting should be applied, so long 
as. they do not conflict with any express provision of the relevant 
statutes see per Lord Porter in Absalom v. Talbot 1944). 26 T.C. 
166, at p. 197). In valuing trading stock the Commissioners of Inland 
Revenue had accepted without question the commercial practice of 
valuing stock at cost price or market selling value. In. 1949 the Crown 
decided, however, that the time had come to test the strict legal 
position, and if that position established that the abovementioned 


practice was wrong, the practice would have to be discontinued. 
The facts of the test ease (J.R. Comrs. v. Cock Russell & Co. Ltd.. 
1949] 2 All E.R. 889) were: The taxpayer company was a wholesale 
wine and spirit merchant. The taxpayer had bought five pipes of 
port for £810 per pipe in bond. At the end of the relevant year two 
of these pipes were still unsold in bond. They thus became part of the 
taxpayer’s trading stock. Between the date of purehase and the end 
of the year, the price of port had dropped below the cost of the two 
pipes and the taxpayer valued them at market value. The rest of the 
taxpayer’s trading stock was valued at cost, which was much less than 
market value at the close of the year. An assessment was issued on 
the basis of cost price in respect of all the trading stock. The taxpayer 
appealed, and the General Commissioners, after hearing a great deal 
of professional evidence which was all one way, held that the method 
of valuation adopted by the taxpayer was in accordance with the 
practice of the trade, and that the taxpayer was justified in valuing 
each item of stock at cost price or market value, whichever was the 
lower. The Crown appealed to the English High Court, which dis- 
missed the Crown’s appeal. ‘‘Profits for income tax purposes—and 
income tax principles have to be applied to this computation—are to 
be computed as a business man employing sound principles of commer- 
cial accountancy would compute them, subject only to any statutory 
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modification of such principles. I cannot imagine amything which is 
more clearly a question of fact than what is the*value of stock in trade 
at a particular time; I can see nothing to indicate the General Com- 
missioners have gone wrong about it; on the contrary, I think they 
have gone right. There is no justification, so far as I can see, for a 
departure now from what admittedly has been the long-continued 
practice of the Commissioners of Inland Revenue and their officials,’’ 
per Creom-Johnson J. 

In Worthington v. Oceana Development Co. Ltd—3 November, 
1949 (where the trading stock consisted of investments), judgment 
was also entered for the taxpayer by consent of the Crown, there being 
no ground for distinguishing the ease from Cock Russell & Cod.’s case, 
supra. 


QUO VADIMUS? 


The judgment of the Superior Court, Montreal, in Dame Laurice 
Courey v. A.-G., Quebec, |1949] Can. T.C. 266, ends with the follow- 
ing passage: ‘‘The duty of the Court is to interpret the law as it finds 
it, but as the multitude of these laws and regulations, both Dominion 
and Provincial, unfold before the Court in the never-ending stream 
of important cases which come before it for decision, the Court, by 
reason of the judicial nature of its duties and its function as the 
impartial and independent arbiter of the legal rights of the citizens, 
cannot help but look askance upon the constantly increasing encroach- 
ments upon human liberties and rights whether enacted in the form 
of taxation, social legislation or otherwise, and perforce it often asks 
itself, ‘Whither are we going?’ ’”’ 


CALCULATION OF TAX UNDER DIVISION 7 WHERE 
SHAREHOLDER IS A PRIMARY PRODUCER 


Mr. A. P. Webb, Melbourne, writes as follows: 

‘I have read with interest your article contained in the Novem- 
ber, 1949, issue of Current Taxation under the title ‘Calculation of 
tax under Division 7 where a shareholder is a primary producer’, but 
must confess that I am unable to follow the reasoning contained 
therein.’’ 

“‘As I understand it, the point is argued as follows: 

(1) Section 105B (2) provides that for the purpose of the cal- 
culation of Division 7 tax each shareholder shall be deemed 
to be a shareholder whose income is derived wholly from 
property. 

A primary producer is a person who carries on the busi- 
ness of primary production (s. 157). 
Income from primary production is income from personal 
exertion. 
Since s. 105B (2) provides that, for Division 7 purposes, 
all income shall be deemed to be derived from property, a 
shareholder who is a primary producer and subject to the 
averaging provisions for all other purposes of the Act 
thereby loses that benefit (or detriment) and in fact ceases 
to be a primary producer. 

A similar line of reasoning might well be applied, inter 
alia, to several of the heads of income dealt with by s. 23. 
Take for example, s. 23 (b)—‘the remuneration paid by 
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the Government of the Commonwealth or of a State to a 
non-resident for expert advice to that Government or as a 
member of a Royal Commission’; or s. 23 (0)—‘the income 
derived by a person from the working of a mining property 
in Australia or in the Territory of New Guinea for the 
purpose of obtaining gold, etc’.’’ 

‘*In the words of the article (fourth paragraph), none of the 
classes of income included could possibly answer the description of 
income derived wholly from property. Ergo Division 7 assessments 
must be made on the basis that this income is taxable.’’ 

‘These views, I submit, are incorrect. 

Division 16 defines a primary producer as a ‘person who carries 
on in Australia, a business of primary production’ (s. 157 (2)) and 
does in no way analyse his income. Thus, if he carried on the business 
of primary production and yet derived no income therefrom in any 
year subsequent to the First Average Year, he would not cease to be 
a primary producer, nor would the fact that his only income (in any 
such year) consisted of a dividend, i.e—‘income derived wholly from 
property’, alter his original classification as primary producer, in 
appropriate circumstances, subject to the averaging provisions.’’ 

‘*Once classified as primary producer under Division 16 as a 
person who carries on the business of primary production, that classi- 
fication, I contend, will persist, despite any alteration in the character 
of the income received, or, in fact, if a loss is incurred. Furthermore, 
s. 105B (1) provides: ‘The provisions of this section shall apply for 
the purpose of the assessment of the tax payable by a company under 
ss. 104, 105 and 105A of this Act.’ Nothing contained in that sub- 
section either expressly or by necessary implication suspends or ex- 
eludes the operation of other portions of the Act, consequently the 
sub-section must be read and construed with the Act as a whole and 
as being consistent therewith.’’ 

‘*For these reasons, I, therefore, submit that the view expressed 
in the final statement of the article in question —‘In this view, both 
‘‘the tax to be treated as payable by him in respect of his actual 
income and the tax which would be payabk by him if the supposed 
distribution or receipt had taken place’’ must be caleulated without 
reference to the averaging provisions contained in Division 16 of 
Part IIT of the Act’—is incorrect.’’ 

[Comment.—I confess that I formed the opinion that tax under s. 164 must 
be caleulated without reference to the averaging provisions only after a great deal 
of hesitation and it may well be that I am wrong in the views expressed in the 
article. With respect, however, I cannot agree with the view that, if I am right, 
s. 105B would have the effect of converting exempt income into assessable income. 
Section. 105B (2) provides that each shareholder shall, for the purposes stated, be 
deemed to be a taxpayer whose income is derived wholly from property. Thus, for 
the purpose of the calculations under s. 104, the taxpayer’s actual assessable 
personal exertion income is converted into income from property.—Ed., Current 


Taxation. ] . 


LOSS ON PROPERTY ACQUIRED FOR PROFIT-MAKING 


The taxpayer bought a house in 1927 and sold it in 1946 at a loss 
of £311. For the first three of the 19 intervening years he had lived 
in it; for substantially the remainder of the period it was let. The 
above was the sixth dwelling house the taxpayer had bought and lived 
in from 1917 up to 1927. He had sold or exchanged all the others at 
a profit. He claimed that he had bought the subject house with the 
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intention likewise of selling it at a profit. When he bought the house 
he immediately placed it in the hands of agents for sale and had 
never withdrawn that instruction. He had not been able to sell it at 
a profit for a number of reasons, including the depression. With the 
exception of the first one or two of the earlier transactions he had 
been taxed on the profit on the sale of the houses. Held: on the facts, 
that the taxpayer was entitled to a deduction under s. 52 of the loss 
of £311 (C.T.B.R., Ref. No. 51/1949). 


PRIORITY OF DEBT UNDER DEED OF ARRANGEMENT 


Section 221 (1)(b) requires a trustee to apply the estate of 
‘*bankrupt’’ in payment of tax due under the Commonwealth Act 
(whether assessed before or after the date of the ‘‘order of seques- 
tration’’) in priority to all other unsecured debts other than debts of 
the classes specified in s. 84 (1)(a), (d) or (e) of the Bankruptcy 
Act. Where, therefore, a sequestration order has been made against 
the debtor, it is clear that the Commissioner may claim the priority 
stated above in respect of all outstanding Commonwealth income taxes 
whether for one, two or several years. 

The existence of an order of sequestration seems to be necessary 
for the operation of s. 221 (1)(b). Thus, where a debtor executes a 
deed of arrangement under Part XII of the Bankruptcy Act it would 
appear that the Commissioner’s priority is limited to that stated in 
s. 84 (1) (h) of that Act. Under that paragraph the Commissioner is 
given a sixth priority not exceeding one year’s assessment. 

This matter was referred to by Philip, J., in Re T. E. Earner, 
ex parte D.F:.C. of T. (Court of Bankruptcy, Brisbane, 16 August, 
1949), where the Deputy Commissioner filed a petition for the seques- 
tration of the debtor’s estate. In ordering sequestration, Philip, J., 
said: ‘‘The real foundation of the objection to making an order in this 
case is, I think, that if I make an order it appears that by virtue of 
s. 221 (1)(b) of the Income Tax Assessment Act 1936-1947, the Com- 
missioner of Taxation will be entitled to all the tax owing as a priority, 
whereas if I do not make an order his priority is limited to one year’s 
assessment. I think that this effect of the law is not a matter which I 
should consider in exercising my discretion.’’ 


PAYMENT TO RELATIVE BY WAY OF SHARE OF PROFITS 


The taxpayer, a cafe proprietor in a country town, employed 
his younger brother in 1937 as a cook and paid him award wages 
until 1943. During the war years the business boomed and both the 
taxpayer and his brother had to work hard over long hours. In 
1943 the brother decided to leave the taxpayer’s employment and go 
into partnership with a brother-in-law in another town, whereupon 
the taxpayer offered the brother, in order to induce him to stay, a 
one-third share of the profits of the business, which the brother 
accepted. During year ended 30 June, 1944, the brother’s one-third 
share Was £1,136, which was paid to him. The taxpayer claimed 
this sum as a deduction. The Commissioner, invoking s. 65 (1) 
allowed only £500. Held: upon the evidence that the bona fides of 
the taxpayer was not in question and, in the circumstances, the 
payment was reasonable in amount (C.T.B.R., Ref. No. 26/1946). 
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WIFE OF TAXPAYER EMPLOYED AS.COOK ON STATION 


Whether wages and maintenance an allowable deduction 


The taxpayer, a grazier, ran between four and five thousand 
sheep and two hundred cattle. He employed two or three permanent 
hands and during the relevant year his wife cooked for these hands 
as well as the shearers during shearing time. The taxpayer claimed 
as allowable deductions £78 wages paid to his wife as cook and £52 
for her maintenance. The Commissioner allowed £39 only of the 
claim for wages and nil in respect of maintenance. Held: on the 
facts, that the whole of the claim for wages, £78, was an allowable 
deduction, but that the claim for maintenance was not admissible, 
being precluded by s. 65 (2) (C.T.B.R., Ref. No. 10/1945). 


REMOVAL EXPENSES 


._ The Board of Review has dealt with this subject on three 
separate occasions during the last few years. 

In C.T.B.R., Ref. No. 214/1944, and C.T.B.R., Ref. No. 123/1945, 
claims for deduction in respect of removal expenses were disallowed 
by the Board, in each case on the ground that the expenses were 
outgoings of a capital nature. In these cases the removal expenditure 
was incurred for the purpose of ‘enabling the taxpayers concerned to 
take over and enter upon, in one instance, a medical practice, and in 
the other, an episcopal appointment. 

In C.T.B.R., Ref. No. 39/1949, the taxpayer, a conveyancer and 
public accountant, claimed a deduction under s. 51 (1) in respect of 
a sum of £5/5/-, being the carrier’s charge for the removal of office 
records and furniture from offices in which his business practice had 
been temporarily carried on to permanent offices in another building. 
This case differs from the first two in that the removal expenditure 
was incurred, not for the purpose of enabling the taxpayer to enter 
upon his professional practice but in the course of the actual carry- 
ing on of that practice. This factual difference was not, in the 
opinion of the Board, a material one. Accordingly, the Board held 
in the third case that the expenditure of £5/5/- was not an allow- 
able deduction. : 

See also C.T.B.R., Ref. No. M. 19/1949, where a deduction was 
denied of expenditure incurred by a taxpayer in transferring a 
garage and service station business from a mining town to another 
centre because of the failure of the mine. 
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